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Current Zopics. 


‘6 HE Medico-Legal Aspects of Hypno- 

tism,” a subject of practical import- 
ance as well as scientific interest, was ably 
and exhaustively discussed in an article 
which recently appeared in the American 
Journal of the Medical Sciences, for a copy 
of which we are indebted to the courtesy of 
the learned author, Sydney Kuh, M. D. It 
is not with the plea of hypnotization as a de- 
fense in criminal cases that the author prin- 
cipally deals, but with it as a therapeutical 
agent, and in connection therewith the prac- 
tical question whether its continued use is 
not associated with certain dangers which in 
some cases at least would justify judicial or 
legislative interference. To the question, 
Can the hypnotized be injured physically or 
mentally by hypnotization? Dr. Kuh gives 
an emphatic affirmative, and supports his 
conclusion with numerous authenticated 
cases in which such injury has occurred. 
This conclusion, indeed, is so generally sup- 
ported by experts of the highest authority 
that particularization of cases is wholly un- 
necessary. Dr. Kuh mentions the fact that 
the greatest of all neurologists, Charcot, who 
a few years ago was one of the most enthus- 
iastic on the subject of hypnotization, had 
abandoned this method of treatment almost 
completely during the last years of his life. 
Hypnotism is now generally conceded to be 
a pathological and not a physiological con- 
dition, and its use, when resorted to too 

: Vor. 58 — No. 26. 





frequently, liable to bring on mental deteri- 
oration, fully justifying the warning given by 
Dr. Henry Rayner, “ Dangerous — this way 
madness lies.” Perhaps the most interesting 
question for lawyers which Dr. Kuh dis- 
cusses in his brochure is this: Can the hyp- 
notized fall victims to crime? Largely as 
the result of laboratory experiments, it has 
been proven beyond doubt that the hypno- 
tized is a most ready victim to all sorts of 
crimes; that he may be induced to sign all 
sorts of documents ; that he may be induced 
to accuse himself of being guilty of crimes 
which in reality were never committed, etc. 
Dr. Kuh mentions the fact that some years 
ago the French government appointed a 
committee, of which Brouardel was perhaps 
the most prominent member, to investigate 
experimentally the following questions: 1. 
Can a person cause another, when in a state 
of hypnotism, to sign receipts for money not 
received? 2. Can a person, hypnotized, be 
forced against his will or her will to execute 
a will in favor of any individual? Both ques- 
tions were answered in the affirmative by the 
committee, the answers being based, of 
course, upon the results of laboratory experi- 
ments. The fact is noted, however, by the 
learned author, that while theoretically the 
hypnotized is absolutely at the mercy of 
those who wish to use him for criminal pur- 
poses, the cases outside of the laboratory in 
which the hypnotized were actually made the 
victims of crime are surprisingly few and far 
between. In the literature at his disposal 
Dr. Kuh frankly acknowledges that there is 
not a single record of this kind, with the ex- 
ception of two instances in which rape was 
supposed to have been committed on hypno- 
tized women, and one case in which a 
wealthy woman was induced by hypnotiza- 
tion to enter into marriage. The remarkable 
scarcity of forensic cases, while laboratory 
experiments seem to show that there could 
be no more convenient and no safer method 
of obtaining signatures to valuable docu- 
ments than by hypnotizing a person, leads 
irresistibly to the conclusion that there must 
be some good reason why so handy a method 
is never resorted to. This reason he believes 
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to be found in the fact that, while in the 
laboratory it is very easy to cause pseudo- 
* criminal acts to be committed by the hypno- 
tized, when the suggestions are changed so 
as to involve an injury either to the subject 
or to some other person, the hypnotic sug- 
gestion fails to be effective. As an instance 
of this, Dr. Kuh mentions a remarkable ex- 
periment made very recently by Dr. J. R. 
Cocke, of Boston. Standing in front of a 
very deeply hypnotized subject, he placed 
a card in her hands, telling her it was a dag- 
ger, and commanding her to stab him. The 
command was obeyed with the greatest 
alacrity. When. however, he hhanded her an 
open pocket-knife, and again commanded 
her to stab him, she hesitated, and immedi- 
ately had an hysterical attack that put an end 
to the experiment. 

On this phase of the subject the author’s 
remarks are so valuable that we make an 


extract : 

First, not every person can be hypnotized, even 
when willing to submit. The number of those 
who cannot is small, we will acknowledge, if the 
hypnotizer has but the necessary experience and 
self-confidence. Very often, however, it takes a 
number of sittings to produce even the lighter 
degrees of hypnotic sleep, and in many individuals 
nothing beyond this can ever be obtained, thus 
rendering them unfit for any criminal purposes; 
for in this stage the danger that the hypnotized 
may awaken at any moment is too great to permit 
of such a risk as that of a criminal suggestion. 
We see, then, that the number of those who are fit 
subjects for criminal suggestion is not very large. 
This difficulty being overcome, we encounter a 
second and not less serious one. We have learned 
from experiments mentioned that not all sugges- 
tions are acceptable to the hypnotized, but that 
those which are particularly distasteful to him, 
foreign to his habits and his character, are often 
rejected. Therefore, it would appear quite prob- 
able that only a person with pre-existing criminal 
tendencies could be used as a tool, and such a 
person would be influenced by many much simpler 
and less dangerous methods of suggestion than 
those of hypnotism. At any rate, we have seen 
that there is, at least in the majority of cases, no 
blind, absolute obedience; that there are limits to 
the power of the hypnotic suggestion, which vary 
greatly not only in different individuals, but also in 
the same person at different times, thus introduc- 
ing another unknown and uncontrolled factor. 
Then again, we know that the hypnotized may 
awaken at any moment during the proceedings, 


and that this is particularly liable to occur when 
his suspicion is aroused by anything that is going 
on around him or if an inconvenient suggestion be 
given, just before the time arrives at which the 
suggestion is to be executed. Furthermore, we 
must not forget that a complete loss of memory 
for what has been going on during hypnosis is 
not by any means a rule lacking exceptions. There 
is surely not one among you who has ever wit- 
nessed or conducted experiments in hypnotism 
and has not seen some individual who regained 
consciousness with a fairly accurate knowledge of 
what had taken place during hypnosis. Finally, 
after all of these difficulties have been overcome, 
and the proper suggestion has been given and 
accepted, the way in which the criminal act would 
be executed would usually immediately suggest the 
existence of an hypnotic influence. It would be an 
automaton that commits the crime, unconscious of 
antecedent and surrounding circumstances, wnin- 
fluenced by the presence of witnesses or any 
unforeseen event, going about its work as uncon- 
cernedly as though attending to the most ordinary 
routine duties. The tool being — supposedly — 
devoid of all reasoning power in this state, it 
would be necessary to give such suggestions as 
would cover all possible contingencies that might 
arise during the commission of the crime, other- 
wise the deed would necessarily be done in a 
clumsy and impulsive manner. 


Dr. Kuh does not hesitate to conclude that 
for the present hypnotism is of greater theo- 
retical than practical importance, both from 
a medical and forensic point of view, and 
that its dangers lie much more in its use for 
experimental and_ therapeutical 
criminal purposes. 


than for 


The Cleveland, Ohio, bar recently has 
been stirred to its depths by sensational dis- 
closures with reference to the integrity of the 
Hon. Frank E. Dellenbaugh, one of the 
judges of the Court of Common Pleas of 
Cuyahoga county. The disclosures referred 
to seem to have been precipitated by a re- 
mark of Attorney Vernon H. Burke, on or 
about October 27, 1898, made in the pres- 
ence and hearing of Hon. Thomas K. Dis- 
sett and Hon. Walter C. Ong, to the effect 
that he knew enough about Judge Dellen- 
baugh to drive him from the bench. This 


charge the trial committee of the Cleveland 
| Bar Association investigated promptly and 
thoroughly, and after taking testimony found 
Mr. Burke to be guilty of misconduct in his 
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office as an attorney-at-law and in his rela- 
tions to the Cleveland Bar Association, and 
recommended that he be expelled from the 
organization. But the committee went fur- 
ther than this, and declared that the damag- 
ing words uttered against Judge Dellenbaugh 
were true, and the recommendation was 
made that the secretary of the association be 
directed to present a copy of the findings to 
the committee on investigation, to be treated 
as a complaint in writing, authorizing such 
proceedings against Hon. Frank E. Dellen- 
baugh as it might deem proper. Thus both 
men were practically declared to be guilty of 
misconduct in conniving and conspiring to 
procure a divorce for Mrs. Edith Manning, 
in an irregular manner, contrary to law, and 
without proper evidence, and to falsify a 
record of the Common Pleas Court of Cuya- 
hoga county, Ohio. The most damaging 
finding of the trial committee was “ that 
Judge Dellenbaugh, about the time he be- 
came a judge of said court, employed David 
E. Christian as a detective to secure evidence 
against a woman who was said to have alien- 
ated the affections of George A. Manning 
from his wife, Edith Manning; that as a re- 
sult of the information obtained by him from 
said detective, he requested Mr. Burke, on or 
about July 5, 1895, to call upon said woman 
and demand settlement of damages claimed 
to have been so sustained by Mrs. Manning; 
that to avoid scandal the person complained 
of paid to Mr. Burke, for the account of Mrs. 
Manning, the sum of $10,000, of which sum 
$1,100 was paid by Mr. Burke to Judge Del- 
lenbaugh while a judge of said court.” It 
was further found that Burke’s statement to 
the effect that Judge Dellenbaugh was the 
real attorney in the case when it was tried 
before him, and that he (Burke) was only 
nominally an attorney in the case, was true. 
Burke’s further statement, to the effect that 
he had given Dellenbuagh half of the fees in 
every case he sent to him (Burke) while on 
the bench was true to the extent that Judge 
Dellenbaugh received $1,100 from Burke in 
the Manning proceeding. It is gratifying to 
learn that the Cleveland Bar Association, re- 
sisting the pressure to smother the charges, 








swept away the technical objection against 
the findings of the trial committee so far as 
Judge Dellenbaugh was concerned, that he 
was not on trial at all, and that no charges 
against ‘him were before the committee, as 
well as the further objection as to Attorney 
3urke, that as the committee found that his 
statements were true, the charge of slander 
could not be maintained, and after a full dis- 
cussion adopted the findings and recom- 
mendations of the trial committee by a vote 
of 80 to 40. It is only proper to state that 
Judge Dellenbaugh, who, on the 12th inst., 
was still occupying the bench, protests his 
innocence and declares his ability to prove it 
before any tribunal. As the Circuit Court 
of Cuyahoga county will be asked to take 
action in the matter, Judge Dellenbaugh will 
doubtless be given the opportunity which he 
professes to so much desire. 


An interesting decision with reference to 
the blacklisting of a railroad employe has 
just been rendered by the Circuit Court of 
Hamilton county, Ohio. It was in the case 
of F. P. Schaeffer, of Bellevue, v. The Nickel 
Place R. R. Co., the court affirming a verdict 
and judgment against the company for 
$5,000 for blacklisting the plaintiff, one of its 
former employes. Schaeffer, who was not in 
the A. R. U. strike of 1894, or any other 
strike, was discharged from the company’s 
employment in 1895, the latter refusing to 
give so-called “ clearance papers ” to the dis- 
missed employe, in consequence of which, it 
was alleged, he was unable to obtain em- 
ployment on any other railroad. The court 
said in part: “ Where railroad companies 
mutually agree that they will not employ any 
workingmen who may have been discharged 
from or may have quit the service of any of 
the companies, parties under such an agree- 
ment, unless the applicant shall present a 
consent from the parties for whom he last 
worked, or a clearance showing that he did 
not engage in a certain strike, it becomes the 
duty of the company, or party under such 
agreement, upon the discharge of an employe 
who did not engage in such strike, upon ap- 
plication therefor, to furnish to him evidence 
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of its consent to his employment by such 
other company, or a clearance card showing 
‘that he did not engage in such strike, and a 
failure to do so whereby a man is prevented 
from obtaining employment with ‘such other 
company constitutes an actionable wrong, 
and compensatory damages may be recov- 
ered therefor, and if such consent or letter 
shall be withheld maliciously, exemplary 
damages may be awarded.” 





The principle of the initiative and refer- 
endum, about which we have heard a great 
deal during the past few years, is to be given 
a practical trial. At the recent election in 
the State of South Dakota an amendment to 
the State Constitution was adopted, which 
provides that whenever five per cent. of the 
voters sign a petition asking for the enact- 
ment of a law to carry out a certain principle 
the legislature shall comply at once and sub- 
mit a statute to the people at a special elec- 
tion, and that on the petition of the same 
percentage of voters any law which the legis- 
lature may have enacted must be submitted 
to the popular vote, and if a majority shall 
then vote against it, it will not go into 
effect. The fact is recalled that, while at the 
recent election about 74,000 votes were cast 
for governor, not more than 40,000 were re- 
corded for or against the constitutional 
amendment referred to, which was adopted 
by a majority of something like 7,000. The 
subject was not widely or generally discussed 
either by public speakers or in the press of 
the State. The results of this novel method 
of making laws by popular vote, undoubtedly 
one of the most important changes in meth- 
ods of legislation ever inaugurated by an 
American State, will be watched with keen 
interest all over the country. It has long 
been a favorite scheme of the labor organ- 
izations, and as the experiment on the scale 
proposed is not likely to do any great harm, 
in any event, its practical trial ought to be 
regarded as a matter of congratulation rather 
than otherwise. 


Hotes of Cases. 


‘Municipal Corporations —Sewers — Nuisance — 
Successive Actions. —In Mayor, etc., of City of 








Chattanooga v. Dowling, decided by the Supreme 
Court of Tennessee in October, 1808 (47 S. W. 
Rep. 700), it was held that the owner of lands 
where a sewer discharges may bring successive ac- 
tions against a city maintaining it for the nuisance 
thereby created; it being abatable by an extension 
of the sewer to a proper place of outflow, as there 
can be no entire recovery in one action. 

The court said in part: 

It clearly appears that the sewer in question 
formed a part of a plan or system projected for 
the city of Chattanooga; that the purpose of the 
authorities was to extend it to a place very much 
beyond the property of Dowling, where its con- 
tents would be discharged into a creek, and thence 
into the Tennessee river, but, for reasons satisfac- 
tory to these authorities, it was left in its present 
unfinished condition; that, as far as the work has 
progressed, it has been well and regularly done, in 
a form that is permanent, and under the authority 
of law. It may be’ taken for granted that the 
power of the city of Chattanooga to construct this 
sewer did not involve the right to so construct it 
as that its offensive contents would be frequently, 
if not continuously, discharged upon Dowling’s 
land. The authorities agree that a municipality, in 
pursuing a public work, is not privileged to com- 
mit a nuisance, to the special injury of the citizen, 
and, if it does, it must, as would a private indi- 
vidual, respond in damages therefor (Burton v. 
Mayor, etc., 7 Lea, 739; Pumpelly v. Green Bay 
Co., 13 Wall. 166; Eaton v. Railroad Co., 51 N. H. 
504; Rowell v. City of Lowell, 7 Gray, 100; 
Noonan v. City of Albany, 79 N. Y. 470; Dill. 
Mun. Corp., § 1047). But the question here pre- 
sented is, conceding the liability of the city to suit 
for the injury complained of, should all the dam- 
ages have been recovered in one action by the ia- 
jured party, or can he maintain successive suits, 
until the nuisance is abated? Carriger v. Railroad 
Co. (7 Lea, 388) was an action against a railway 
company for so carelessly constructing its road +s 
to cause the plaintiff’s land to overflow. The em- 
bankment, which impeded the natural flow of the 
water, and threw it back on the land of the plain- 
tiff, was built on the company’s right of way under 
the authority of its charter, and it was permanent 
in its character; yet it was said by this court that 
“each overflow caused by the negligence, careless- 
ness or want of skill of the defendant or its agents 
is an independent wrong, and a cause of action for 
the damages resulting therefrom to the crops and 
other property of the rightful possessor of the soil 
or premises.” In Harmon v. Railway Co. (87 


Tenn. 614, 11S. W. 703) it was held that if a rail- 
way company, lawfully located upon a street in a 
city, under its charter, and by permission of zhe 
local government, uses the street beyond what is 
necessary for the proper running of its trains, and 
by such excessive and improper use substantially 
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destroys the easement of way and of ingress and 
egress appurtenant to an abutting lot, the owner of 
such lot can maintain successive actions for such 
nuisance, recovering the damages that have ac- 
crued up to the time each action is instituted, and a 
recovery in one action will not bar a subsequent 
one brought for a continuance of these wrongs. 
The opinion in that case was rested largely upon 
the leading case of Uline v. Railroad Co. (ior N. 
Y. 98, 4 N. E. 536), in which it was held that 
where a railroad corporation or municipality, un- 
der proper authority, erects an embankment in a 
street, if the work be carefully and skilfully done, 
it cannot be made liable for the consequential 
damages to adjacent property; but if it be care- 
lessly and unskilfully done, it can be made liable, 
in successive actions, until the nuisance is abated. 
But if any doubt remained as to the rule in cases 
of this sort in this State, we think it was set at rest 
in Nashville v. Comar (88 Tenn. 418, 12 S. W. 
1027). In that case the city of Nashville had con- 
structed a sewer along one of its streets, the sup- 
posed defect of which seemed to be that it had 
not capacity sufficient to carry off the storm-water 
flowing into it, so that upon occasions the pressure 
of accumulated sewage and storm-water had been 
so great as to back or throw the contents oi a 
smaller and tributary sewer of Comar on his prem- 
ises. On the trial the circuit judge told the jury 
that in such a case the measure of damages was 
“the difference in market value of the property 
before and since the building of the sewer.”’ This 
charge of the trial judge was maintained in argu- 
ment by the counsel of Comar as correct, upon the 
suggestion that the sewer was a permanent im- 
provement, and whatever damage it occasioned 
was of a permanent character; and it was therefore 
insisted that for this reason he could only bring 
one action, rather than 
must recover damages once for all. 


and 
This view was 
rejected by this court as being based upon “the 
assumption that the premises of Comar will for all 
time to come be subjected to the same disgusting 
invasions of sewage as have heretofore occurred.” 
Continuing, this court said: “ The complaint is not 
that the city has been guilty of any misconduct in 
erecting a sewer where this has been constructed, 
but that its servants have so unskilfully built it that 
upon the occurrence of unusual conditions it dis- 
charges its contents upon the premises of defend- 
ant in error. Now, upon what authority is it to be 


successive actions, 


assumed that the negligence or unskilfulness of the 
servants of the city in the construction of this 
sewer will not be remedied?” After a careful 
examination of the cases, and a repudiation of the 
measure of damages adopted by the trial judge, 
that opinion announces that the true rule deducible 
from the authorities is that the law will not pre- 
sume the continuance of wrong, nor allow a license 
to continue a wrong, when the cause of the injury 








is of such a nature as to be abatable either by the 
expenditure of labor or money, and that, where the 
cause of the injury is one not presumed to con- 
tinue, that the damages recoverable from the 
wrongdoer are only such as have accrued before 
action brought, and that successive actions may be 
brought for the subsequent continuance of the 
wrong or nuisance. The principle here so dis- 
tinctly stated disposes of the contention of com- 
plainant in the case at bar; for the insistence of 
Dowling is not that the city of Chattanooga had 
no right to erect this sewer, nor that it is not ex- 
pensively and permanently done, as far as it has 
gone, but rather that the sewer has been negli- 
gently and unskilfully stopped at its present point 
of termination, so that the necessary result is so 
flood his land with its contents, to his serious 
detriment. To hold that for such a nuisance the 
injured party could have only one action, in which 
he must recover all his damages, past and pros- 
pective, would not only be to assume that the 
wrongdoer will always persist in his misconduct, 
but would be, in effect, to give him a license to 
continue in it. The courts will do neither. 





THE RIGHT OF STRIKING WORKMEN TO 

THE USE OF THE PUBLIC STREETS. 

N opinion of great importance, as bearing upon 
A the rights of striking workmen with reference 
to the use of the public streets for the purpose of 
inducing other workmen to leave their employ- 


‘ment, was handed down by United States District 


Judge E. S. Hammond, at Cleveland, Ohio, re- 
cently, in the case of the American Steel and Wire 
Company v. Wire Drawers’ and Die-Makers’ 
Union, No. 1, of Cleveland, Ohio, et al. For the 
appended brief statement of facts we are indebted 
to the opinion of Judge Hammond: 

The proof in the case established the fact that 
the former operatives of the plaintiff’s mill had 
organized a strike to secure an advance of wages 
to a scale they had endeavored, without avail, to 
induce the plaintiff to accept. The strike had been 
conducted under the leadership of Walter Gillette 
and others made parties to the bill. He was not 
one of the striking operatives, but a member of 
one of the unions, and an official of the executive 
council of the federation to which the unions be- 
long. The striking operatives had no fixed con- 
tract for their labor; nor did those who remained; 
nor did those who desired to enter the mill to 
work for the plaintiff have such contracts; all were 
working or proposed to work for daily or weekly 
wages, and might quit or work at will, and might 
be so discharged. The plan adopted by the unions 
was to organize for the movement the whole body 
of wire drawers employed in the mill, unionists and 
non-unionists, by assembling them in mass meet- 
ing. The strike having been set on foot by such 
meeting, it was continued by holding almost daily 
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a mass meeting at a certain hall near by, which 
meetings had continued from the beginning of the 
strike, about the first of August last, until the time 
- of the application to the court for relief. The im- 
portant feature of the plan of the unions was to 
patrol or picket the plaintiff’s mill, not at any time 
by going on the premises, but around and near to 
them, and especially on all the streets and other 
approaches to it, more or less remote, but always 
near enough to intercept all wire drawers going to 
the mill to engage in work; and this picket «or 
patrol was kept up day and night, continuously, 
but not always to the same extent, either as to 
their location, the number on duty, or the vigi- 
lance employed. The plaintiffs contended that tlie 
purpose of this patrol was to forcibly prevent, if 
force were necessary, all persons willing to go to 
work in the mill from entering it for that purpose; 
while the defendants contended that the only pur- 
pose was to meet these men and “ by argument 
and persuasion induce them not to take the strik- 
ers’ jobs, but to join the strikers, by abstention 
from work at least, until all could go to work on 
the advanced scale proposed by the strikers.” It 
was not denied that conflict, disturbance and vio- 
lence occurred on several occasions in the streeis 
near the mill; but the affiants for the defendants 
swore that in every instance this was provoked by 
the ‘‘ strike breakers,” a term used by the work- 
ingmen to designate all who insisted on going into 
the mill to work. The affidavits of the plaintiffs 
put the blame on the strikers. The plaintiffs filed 
a bill alleging that the defendants had conspired 
together to wrongfully injure the plaintiffs’ busi- 
ness and property, by illegally molesting and 
obstructing them in supplying the places of the 
strikers with other laborers who were anxious to 
accept the wages offered to and refused by them, 
but who were intimidated by the defendants and 
not allowed to enter the mill for that purpose. It 
prayed for an injunction against these alleged 
trespassers upon their right to contract with others 
than the strikers for the labor necessary to carry 
on their business. Judge Hammond’s opinion in 
granting the application for an injunction follows: 
OPINION. 

Hammonp, J.— The court now is not engaged 
as a criminal or police court in trying offenders for 
assaults and battery, nor for engaging in tumults, 


riots or mob violence, wherefore much of the testi- | 


mony on both sides is quite irrelevant and inap- 
propriate to this inquiry. It is not one of the 


present duties of the court to locate the blame for | 
the occurrences which have been detailed in the 


affidavits and by the witnesses; and, indeed, either 
side may be blameworthy, or both, and that fact 
should not affect the question to be now decided; 
neither is the court properly concerned, at this 
time, about the rightfulness or wrongfulness of che 
strike in relation to the causes which brought it 











about; and, therefore, the foregoing statement oi 
iacts does not at all deal with the details of the 
transactions and occurrences so voluminously set 
out in the prooi. 

The only question is, Does this proof as a whole 
justify a reasonable apprehension on the part oi 
the plaintiffs that the defendants in maintaining 
their strike will illegally disturb their business and 
injure it by unlawiul acts of violence and intimida- 
tion of outside laborers, “ scabs,’ if you please, 
willing to work for the plaintiffs at the wages 
which they offer? 

Even “scabs” and those who employ “ scabs ’” 
in time of a strike have rights which the strikers 
are bound, by the law, to respect. The most ini- 
portant of these rights is an unobstructed access to 
the place where the work is to be done over the 
streets and highways by which it is to be ap- 
proached. Nor is this freedom of access at all 
inconsistent with any right the strikers have to use 
the same streets and highways for the lawful con- 
duct and maintenance of their strike by intercept- 
ing any one going to work in their place for the 
purpose of peaceful entreaty or argument against 
supplanting them. One authenticated instance in 
this proof where the strikers, meeting a single 
“scab” or a group of them, or an organized body 
of them, had stood aside, opened up the street and 
allowed him or them to pass to the mill without 
more ado, after the entreaty or argument had failed 
to convince, would be worth more as a matter of 
evidence showing the good faith of the strikers in 
their assertion that they were on the street only 
ior an opportunity of entreaty and argument, than 
all the affidavits filed in this case. If the strikers, 
after their victory over Paulowski and his body >i 
“ strike breakers,’ had only lined themselves on 
each side of the street and permitted them to go to 
work at the mill, that would have been conclusive 
evidence of their honesty and good intentions in 
the matter of confining their operations to entreaty 
and argument. So, of the struggle on the next day 
but one, when the officers of the plaintiff company 
led the “strike breakers,” and of all the other 
occasions when workmen attempted to go.to the 
mill, notwithstanding the entreaty and argument 
which had been presented to them. 

That was precisely what the men wishing to go 
to the mill had a right to do after they had lin- 
gered or been detained long enough to receive the 
argument and entreaty of the strikers not to sup- 
plant them; that was precisely what the plaintiffs 
had a right to demand; and that right is guaran- 
teed to them by the law of every free country 
where the right to work as one pleases and to con- 
tract for labor as one chooses is protected by law. 
It is the right, not so much of property as of that 
liberty which every man enjoys in this country as 
his birthright, which is not confined to political 
rights alone, but extends as well to personal activ- 
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and about one’s 
laborer or capitalist; it is this right which lies at 
the foundation of the strikers’ own freedom when 


ities in 


they would work or refuse to work on any terms 
but their own; it is a right the striker lawiully 
cannot deny to the “scab” —the right to pass 
ireely through the streets and highways to his 
work. In this country this right to contract in 
business is a constitutional freedom which not even 
State legislatures can impair; and certainly not 
strike organizations, for surely they cannot law- 
iully do what the legislature may not. 
v. Louisiana, 165 U. S. 578, 589, 590.) 
It was frequently urged inargument that the strik- 
ers have a right to be on the streets, and so they 


(Allgeyer 


have, so long as they do not trespass on the right 
to use them. ‘The right of the use of 
streets by any one is a qualified right. 


of others 
The owner 
of a house, be it dwelling-house, store-house or 
mill-house, has a distinct right of property in the 
streets adjacent thereto and used as approaches to 
it. It is the right of access—free and uninter- 
rupted ingress and egress. Any one who uses the 
streets must use them subject to this right of the 
householder, and there is not a particle of differ- 
ence in respect of this between a dwelling-house 
and a mill-house or large factory employing large 
bodies of men, who always go to the polls and 
vote at elections and sometimes go out on a strike. 
Nor is the freedom of contract and right of access 
through the streets to one’s work at all affected by 
assumed peculiarities of conditions attending the 
struggles of men in the economic conflicts between 
laborers and capitalists; nor by any consideratious 
of public policy in respect of these conflicts. In 
one of the great cases to be cited presently what 
was said by an English judge is quite pertinent to 
this matter of strikes and boycotts, and interfering 
between employer and employe; that public pol- 
icy, namely, is “an unruly horse, and when once a 
judge is astride it, he may be carried far away 
from sound law.” 

If any one violate the right of the householder 
to the streets that are appurtenant to his property 
as a part of it by impairing his ingress and egress, 
he has civil action, and he may also abate it by 
injunction in equity as a private nuisance. (In re 
Debs, 158 U. S. 564, at p. 587; Griffin v. Gibb, 2 
Black, 519; R. R. Co. v. Ward, 2 Black, 485; Hart 
v. Buckner, 54 Feb. 925; Story, Eq. Jur. [13 ed.], 
§§ 920, 921, 922, 923, 924, and note (a) 924a, 925, 
926, 927, and note 2 citing cases, 928, 929; Dane, 
Ch. Pr. [5 ed.], 1635, 1636, 1637, 1638, 1639, and 
notes 3 and 4; Cooley, Torts [2 ed.], 732, 733, 734, 
735, 736, and note 7 citing cases, 737, and note 2.) 
It is just as much a nuisance to block up the street 
and impair the right by the continual presence of 
bodies of men, great or small, who obstruct the 
ingress or egress, as it would be to build barri- 
cades and embankments in the street. (In re Debs, 


’ 


daily business, be ie 





supra.) There can be no denial of this, and when 
the blockading is done for the especial purpose of 
impairing the ingress to a particular house, it is 
directly a nuisance which may be abated by in- 
(Id.) This is sound law 
unruly horse of public policy 
should carry a judge any distance at all, no matter 
how ably it is urged upon him by learned and elo- 
quent counsel pleading for the rights of labor as 
against capital, corporations and despised foreign- 
ers, who organize “scabs” to resist the strikers, 
in favor of odious trusts. 

The defense that the plaintiff is a trust was suf- 
ficiently disposed of at the hearing by the state- 
ment that it cannot thus be made, collaterally. If 
ousted by a judicial decree declaring it a trust at 
the suit of the attorney-general, then possibly it 
might be pleaded, but not now and here. More- 
over, if it be a trust it should be none the less 
odious when it yields to the laborers and pays the 
wages they demand, or employs them before the 
strike begins, than when the strike is fully under 
way. Nor should it be any more odious because of 
the strike. 


irom which no 


The whole fallacy of the defense against this bill 
and the proof offered to sustain it lies in a con- 
venient misapprehension or a necessary misunder- 
standing of the character of that force or violence 
which all agree is not permitted in the conduct of 
a strike. It seems to be the idea of the defendants 
that it consists entirely of physical battery and 
assaults, and that if these appear in the proof, and 
they can be justified as they might be on a crim- 
inal indictment or in a police court, that ends the 
objection, and the justified assaults and batteries 
will not support an injunction. 

The truth is that the most potential and unlawful 
force or violence may exist without lifting a finger 
against any man or uttering a word of threat 
against him. The very plan of campaign adopted 
here was a most substantial exhibition of force by 
always keeping near the mill large bodies of men, 
massed and controlled by the leaders, so as to be 
used for obstruction if required. A willing wire 
worker, but a timid man, would be deterred by the 
mere knowledge of that fact, from going to the 
mill when he desired to go, or had agreed to go, or ~ 
being already at work, feared to return through the 
streets where the men were congregated, or, hav- 
ing started, would turn back, fearing the trouble 
that might come of the attempt. Such a force 
would be violence within the prohibition of the 
law; and its exhibition should be enjoined as vio- 
lating the property rights of the plaintiffs in the 
streets, their liberty of contracting for substituted 
labor, and the liberty of the substitutes to work if 
they wished to accept the lowered wages and to 
pass through the streets to their work. 

It only remains to cite the cases which establish 
this protection for the plaintiffs and their substi- 
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tuted laborers beyond all controversy. But I wish 
to say particularly that this case is undeniably, in 
my judgment, supported most substantially by the 
dissenting opinions of Mr. Chief Justice Field and 
of Mr. Justice Holmes in the Massachusetts case, 
which were so earnestly relied on in the argument 
for the defendants; and [ should think it would 
come within the most recent opinion of Judge Val- 
liant, in the Missouri case, a note of which was 
read with commendation by counsel from the 
ALBANY Law JOURNAL. 

‘But the Debs case by the Supreme Court of the 
United States is all sufficient for every court. It 
settles every suggested defense against the defend- 
ants, and the writ of injunction approved in that 
case could be almost verbatim adopted in this, 
mutatis mutandis. (In re Debs, 158 U. S. 564; s. c., 
64 Fed. 724; U. S. v. Kane, 23 Fed. 748; Casey v. 
Cincinnati Typographical Union, 45 Fed. 135; 
Coeur D’Alene Cons. Mining Co. v. Miners’ 
Union, 51 Fed. 260; Toledo, Ann Arbor, etc., Co. 
v. Pennsylvania Co., 54 Fed. 730; s. c., Id. 746; 
U. S. v. Workingmen’s Am. Council, 54 Fed. 904; 
Blindell v. Hagan, 54 Fed. 40; s. c., 56 Fed. 696; 
Farmers, etc., Trust Co. v. Northern Pac. R. R. 
Co., 60 Fed. 803; Thomas v. Cincinnati, etc., R. R., 
62 Fed. 804; Arthur v. Oakes, 63 Fed. 310; U. S. 
v. Elliott, 64 Fed. 27; Ex parte Lennon, 64 Fed. 
320; U. S. v. Agler, 62 Fed. 824; Oxley Stave Co., 
72 Fed. 695; s. c., 83 Fed. 912; Elder v. White- 
sides, 72 Fed. 724; Consolidated Steel & Wire Co. 
v. Murray, 80 Fed. 811; Mackall v. Ratchford, 82 
Fed. 41; Nashville, etc., R. R. Co. v. McConnell, 
82 Fed. 65, and note, p. 87; Moores v. Bricklayers’ 
Union, 23 Weekly Law Bulletin, Ohio, 48; Vege- 
lahn v. Guntner, [Mass.] 44 N. E. 1077; Sherry v. 
Perkins, 147 Mass. 212; Murdock v. Walker, 152 
Penn. St. 595; Wick China Co. v. Brown, 164 
Penn. St. 449; Crump v. Com., 84 Va. 927; Barr v. 
Essex Trades Council, 53 N. J. Eq. tor; State v. 
Stewart, 59 Vit. 273; People v. Wilzig, 4 N. Y. Cr. 
R. 403; s. c., Cogley on Strikes, 256; Reynolds v. 
Everett, 144 N. Y. 189; Curran v. Galin, 152 N. Y. 
33; Hamilton Shoe Co. v. Saxly, 131 Mo. 212; 
Marks v. Paft, note, 58 Alb. L. J. 112; Mogul 
Steamship Co. v. McGregor, [1892] A. C. 25; 
Allen v. Flood, [1898] A. C. 1.) 

Very much was said in argument about the 
Turks, Armenians and Polacks employed as sub- 
stituted workmen by the plaintiff, but the facts 
show that it has little foundation in fact, and 
should have not the slightest influence on this 
question, if it were true. There is no distinction in 
this country in the legal rights of classes based on 
race or nationality and all stand upon an equal 
footing in this respect. Foreigners are no longer 
treated as outlaws or barbarians by any civilized 
nation, and if racial distinction were to be consid- 
ered in this case, there is a very beggarly show of 
Americans or Anglo-Saxons, and both the strikers 








and the strike breakers are a rather conglomerate 
aggregation of many races, except the negroes, 
who are conspicuous by their absence. 

It was suggested in argument that the courts 
should not interfere by injunction, but allow the 
employers and employed to maintain the struggle 
until one or the other should yield, and then such 
conflict would become so costly to both sides that 
each would be willing to avoid strikes by adjust- 
ment. That would be a possible economic result, 
and yet, if the parties or either of them have oc- 
casion to resort to the courts, or choose to invoke 
their aid in protecting their respective rights, 
neither can be repelled, and the courts must act. 
As before stated, considerations of public policy 
cannot govern them in respect of that or direct 
their judgment. The public policy of keeping the 
courts always open for the redress of trespasses 
on personal liberty or property rights is quite as 
important as the other, and of older date. 

Moreover, it appears by this proof that the 
police authorities do not equally protect the con- 
tending parties or permit them to “ fight it out on 
fair terms in equal battle,” by keeping the streets 
open for the equal use of transit to and from the 
mill, as they might. Of course, every official must 
decide his own responsibility and regulate his ac- 
tion accordingly, but the affidavits of the mayor 
and the police officials, and their oral testimony, 
show that they do not consider that to be their 
duty, but only that they are required to suppress 
riot or tumult, or personal violence by fighting. 
Indeed, the affidavit of the mayor is couched in 
almost the identical language of the statute of 
Ohio, read in our hearing by counsel for the de- 
fendants, authorizing the State and municipal au- 
thorities, including the judges, State and Federal, 
to call out the militia under such circumstances. 
(O. R. Stat., § 3096.) 

Which shows that in the opinion of the mayor 
the police duty of protection against obstructed 
streets by bodies of men is limited to occasions 
when they fight, and when it is the same con- 
dition as that described in the statute for calling 
out the militia. It is complained by the plaintiffs 
that no arrests were made in this case of any but 
their men when fighting actually occurred; but 
that is immaterial here, since the right to an in- 
junction is not dependent on any action or any 
failure to act by the police, as was decided in the 
Debs case to be hereafter cited. The director and 
superintendent of police take the same view of 
their duty as the mayor. While expressing, as the 
sheriff does, a willingness and ability to “ take care 
of the strike,” as it was expressed by counsel, by 
all necessary protection against violence, their 


notion of what constitutes violence is shown by 
their testimony not to extend to any clearance of 
the streets from crowds constantly maintained 
there to block any approach to the mill by wire 
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drawers desiring to go to work in place of the 
strikers. One or both of these officials said there 
was never a condition existing when a “ determined 
man” or “a courageous man” could not have 
made his way to the mill if he desired to go, seem- 
ingly ignoring the timid or weak man needing 
their protection in that behalf; also ignoring the 
fact that protection mostly is needed by the timid 
rather than the brave; and ignoring another fact 
that the injury to one’s business caused by hostile 
crowds in the streets results more from the ab- 
sence of those who stay away because of such 
crowds than from personal assault on those who 
are bold enough to encounter and contend with 
them for the right of passage through the streets. 

At all events, it is admitted and shown by the 
proof that the police have not kept the streets 
clear during all these weeks. If that had been 
done it is not impossible that there would have 
been no occasion for the mayor’s advice to the 
plaintiffs, as it appears in this proof, that they 
should “apply for an injunction,’ when they ap- 
plied to him for that police protection to which 
their lawyer, who conducted the correspondence, 
thought they were entitled, but as to which he and 
the mayor so widely differed that counsel for the 
defendants characterized it as a play of political 
finesse between the two, as well as a strategic 
move on the part of the plaintiff in preparation 
for this application for an injunction. The court 
is not concerned with this view of the proof except 
so far as it bears upon the general fact that the 
plaintiff cannot reasonably expect police protec- 
tion from such occurrences as are shown by this 
proof to have already taken place, and may there- 
fore be held to have established a not unreason- 
able apprehension of their recurrence. 

And I may also now add that the suggestion 
that the plaintiffs should introduce their substi- 
tuted workmen surreptitiously by way of the lake, 
or by way of the rail, shows conclusively the mis- 
apprehension existing as to the right of the strikers 
on the street; as if it were a wrongful act to chal- 
lenge their monopoly of the public streets, and as 
if they enjoyed, under the circumstances, some 
peculiar privilege that the plaintiff should recog- 
nize by adopting the extraordinary methods of in- 
gress and egress suggested. If counsel entertained 
this anomalous view of the situation and the rela- 
tive obligations, presumably the strikers did, also. 





Note. — The form of the injunction order, sub- 
stantially, is that of the Debs Case (158 U. S. 564, 
at p. 570, et seqg.), changed only to suit the particu- 
lars of this case. My information always has been 
that that order was prepared under the supervision 
of the late attorney-general, Mr. Olney, or received 
his sanction, as certainly it has since received that 
of the Supreme Court. This was so stated by 
counsel when the Debs strikers were enjoined in 
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my own district. But whether that information 
was accurate or mistaken I have mever known. 
The word “ persuasion,” so much objected to by 
counsel for the defendants, is used only in one of 
the clauses of the order, and its absence from the 
others is significant of its intenpretation. It re- 
ceives also a useful illumination from the opinions 
in the great case of Alien v. Flood, cited in the 
foregoing opinion from the house of lords, 1898, 
A. C. 1. In that case it was held, especially by 
some of the judges, that the walking delegate, 
Allen, had done nothing to induce the shipyard 
people to discharge the plaintiffs from any then 
existing contract which he had persuaded them to 
break, since there was in fact no contract between 
them, each having a correlative right to quit at 
will; or, indeed, that he had done nothing to dis- 
turb the relations of employer and employe, except 
to give the information, truthfully, upon which the 
employer acted in discharging the men. But the 
implied law of that case is that if he had done 
either of those things otherwise than he did there 
would have been a cause of action. It would have 
been then ‘ wrongful,” and, in that sense, legally 
“malicious.” And if a cause of action lie an in- 
junction may be had whenever the equitable right 
also appears. E. S. H. 


> 





INTERNAL REVENUE DECISIONS. 
NCLARIFIED petroleum, which requires fur- 
U ther chemical manipulation to place it in a 
salable condition, may be shipped in bulk without 
stamps; the finished product must, however, be 
stamped, in whatever quantity sold. 

The ruling heretofore made with reference to 
commercial brokers has been modified, and the 
following is now the settled ruling of the internal 
revenue office on this subject: Every person, 
firm or company who negotiates sales or purchases 
of goods, wares, produce or merchandise for an- 
other as a business, or material part of a business, 
without acquiring possession of, or any right or 
title in, the subject of the sale or purchase, and 
receives a commission for such service, except 
under contract to sell or purchase exclusively for 
certain persons or firms, or who negotiates freights 
and other business for the owners of vessels, for a 
commission, is to be regarded as a commercial 
broker, under the fourth paragraph of section 2 of 
the act of June 13, 1808, and is required to pay 
special tax accordingly. 

Persons engaged in negotiating sales of flour for 
one company, sales of meats for another company, 
sales of coffee, sugar, etc., for another company, 
and so on, receiving a commission, are commercial 
brokers within the meaning of the fourth para- 
graph of section 2, act of June 13, 1808. 

Special tax is required to be paid for every still 





or worm manufactured for the recovery of alcohol, 
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except where it is made for a druggist, who sets it 
up for use only in recovering alcohol previously 
used by him in the preparation of medicines. 

Where two banks, which have carried on busi- 
ness in separate places, and have each paid its 
special tax, consolidate, the consolidated bank 
must pay special tax at the rate of $50 from the 
first day of the month when it began business to 
the first day of July following. 

Certificates of deposit, payable on demand, and 
bearing interest if left for specified time, require 
a two-cent stamp when issued, and if paid subse- 
quent to time interest accrues, additional stamps at 
the rate of two cents per hundred. 

The value of an income payable to a person ior 
life is to be determined by approved tables, which 
are now being prepared by the government actu- 
ary. Legacy tax is required to be paid thereon. 
Legacies to charitable institutions are not exempt 
from tax. 

Certificates of inspection of steam vessels and all 
copies thereof are exempt from taxation. 


As to legacy taxes, the “ whole amount” of the 
personal property and not the separate legacies 
determines the rate of tax to be paid. In the case 
which called out the decision an estate amounting 
to $65,000 was so divided by will that no one 
legacy amounted to $10,000. It was also held that 
the legacy tax is not payable until the legacy is 
payable, and that the legacy must not be paid 
until the tax shall have been paid. 

A tax of one cent on all bills of lading or re- 
ceipts required to be issued for any goods accepted 
for transportation, and on all duplicates thereof, is 
due on all shipments received for domestic trans- 
portation, notwithstanding said shipments are in- 
tended for a foreign port or place, and that a tax 
of ten cents thas been paid on the bills of lading 
or receipt issued for the same. 

Internal revenue laws do not exempt heirlooms 
from the legacy tax; a legacy conditioned on lega- 
tee marrying is subject to tax, but the tax is not 
payable until the legacy is payable. Payment of 
legacy tax before distribution is imperative. 

Granose flakes, a food product, are held to be 
taxable, because recommended as a cure for sick 
headache, catarrh of the stomach, indigestion, ete. 

A manufacturer may purchase leaf tobacco di- 
rectly from another manufacturer of tobacco »r 
cigars, in quantities less than the original package, 
for use in his own factory exclusively. 

A special-tax stamp taken out by the lessees of 
a theatre cannot, upon their transferring their lease 
to other persons, be transferred and made to 
answer for the latter persons in conducting the 
theatre. " 

Special tax must be paid for every branch estab- 
lished by a bank at which the business of banking 
is carried on. 











WHAT CONSTITUTES A VALID LEVY. 


HE principle that in order to constitute a valid 
levy of an execution or attachment on per- 
sonal chattels there must be an actual seizure by 
the officer is well illustrated in the case of Meyer 
v. Missouri Glass Co. ([Ark.] 45 S. W. 1062). In 
that case the officer, finding the defendant’s store- 
house locked, demanded the keys, but the demand 
was refused. Thereupon the officer informed the 
defendant that he would levy upon everything in 
the storehouse, and would break down the doors. 
It was then late at night, and, having no imple- 
ment with which to force an entrance into the 
storehouse, the officer stationed himself at the 
door to await daylight. Subsequently another 
officer appeared with other writs, and to him the 
defendant delivered the keys. The latter officer 
thereupon opened the front door, went inside and 
announced a levy upon the entire stock, the for- 
mer officer protesting that he had already levied 
from the outside while the doors were locked. 

It was held that the former levy was ineffectual 
as against the latter, the court saying: “It is not 
sufficient for the officer to take a constructive pos- 
session, or to declare that he has taken possession 
and levied upon the goods, when in fact they are 
in a locked storehouse, to which another holds the 
key, and into which the officer has not effected an 
entrance, so that he can see the goods and ascer- 
tain their kind and quantity. (Haggerty v. Wil- 
ber, 16 Johns. 287; Rix v. Silknitter [Iowa], 10 N. 
W. 653; Evans v. Higdon, 1 Baxt. 245; Rorer, 
Jud. Sales, 1005; Enc. Pl. and Prac., 531.)” 

It may be well to observe that while the method 
of levying an execution on personal chattels is 
still regulated in Virginia by common-law prin- 
ciples, our statutes have made material modifica- 
tions in the method of levying attachments on 
such property. 

Section 2967 of the Virginia code provides that 
the writ “shall be sufficiently levied, if sued out 
against specified property, by serving the attach- 
ment on the defendant, or other person having 
possession of such property; in every other case, 
by serving the attachment on such persons as may 
be designated by the plaintiff as aforesaid” (i. ¢., 
by endorsement on the writ at the time of issue or 
by designation in writing afterwards); “and 
where the defendant is in possession, by service of 
the attachment on him.” That is to say: 

(1.) Where the attachment is against specified 
property: 

(a) In possession of the defendant: It is suffi- 
ciently levied by service of the writ on him. 

(b) In possession of a third person: Service on 
such third person is sufficient. 

In neither of these cases, nor in those men- 
tioned below, is it necessary that the officer take 
possession of, or even see, the property, in order 
to constitute the levy a valid one. 
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(2.) Where the attachment is not against speci- 
fied property: 

(a) In possession of the defendant: Service of 
the writ on him is sufficient. 

(b) In possession of a third person: If such 
third person be designated by endorsement of the 
plaintiff on the writ at the time it is 1ssued, or in 
writing by the plaintiff, at any time before the re- 
turn day, as having in his possession effects be- 
longing to the defendant —then service of the 
writ on such third person is sufficient. 

The officer is impliedly prohibited from taking 
possession of the property (sec. 2968) after a valid 
levy, unless a bond be executed, which bond is 
not at all essential to the validity of the levy or the 
lien thereunder. (Va. Code, § 2971; Henefick v. 
Caulfield, 88 Va. 122.) 

Whether the provisions of section 2967, above 
referred to, are cumulative merely, and would still 
permit a common-law levy by actual seizure, has 
not been judicially settled, so far as we know; but 
doubtless the provision that the statutory method 
“shall be sufficient” leaves the common-law 
method unimpaired. 

It is clear enough that if the property is in no- 
body’s possession — as where the owner is a non- 
resident and no third person has possession —a 
common-law levy is proper. Indeed, it would 
seem to be the only method available. (See Dor- 
rier v. Masters, 83 Va. 459.) 

As to the method of levying executions, see 
Bullit v. Winston (1 Munf. 269); not to Butler v. 
Maynard (27 Am. Dec. 14); 2 Freeman on Exe- 
cutions, 260; Herman on Executions, 161. — Vir- 
ginia Law Register. 


PROSECUTIONS FOR PERJURY. 


USTICES of Flintshire committed a man for 
trial at the Flint Assizes on a charge of com- 
mitting perjury in evidence given by him on his 
own behalf on a charge at previous assizes of com- 
mitting an offense against the Criminal Law 
Amendment Act. Mr. Justice Wills, in charging 
the grand jury on July 23, described the committal 
as an entire mistake founded upon the misappre- 
hension of a perfectly well-known principle in our 
land. It was a principle that was at the root of 
the administration of justice, that when a question 
had once been decided in a court of justice it could 
never be raised again between the same parties in 
any other proceedings. If it were not so there 
would be no finality. What was attempted in this 
case was to try this man for perjury in having said 
he was not guilty of the accusation, and denying 
the circumstances of the story told against him. It 
was a perfectly novel experiment, and one upon 
which it was his duty to set down his foot as 
firmly as he could. The law laid down by the 
learned judge, if he is correctly reported, is dis- 
tinctly odd. If he is right false evidence by a de- 


XU 





fendant is not punishable as perjury. If the law 
be as he broadly states, a prosecution for perjury 
of a party or witness on the winning side would 
seem impossible, and a defendant in a crown case 
when he gives evidence can do so without any 
fear of incurring the penalties of perjury. The 
learned judge seems to mean that if the defendant 
succeeds his truthfulness must be taken as res 
judicata. This is not so in civil cases, even in 
bastardy proceedings, which are quasi-criminal in 
form, and are often followed by prosecutions for 
perjury. Quite recently a judge gave leave (under 
20 & 21 Vict. c. 17) for such a prosecution where 
the magistrate had refused process. Quite lately 
we had occasion to point out (vol. xxxii, p. 357) 
that in New South Wales a defendant had been 
successfully prosecuted for perjury in evidence 
given by him as a defendant in a previous criminal 
case (Regina v. Dean, 17 N. S. W. Rep. 357). 
Prosecutions for perjury in circumstances such as 
these are not usually to be encouraged; but it 
seems to us that the judge has gone too far in 
saying that they should be impossible. — Law 
Journal (London). 


————__@—____ 


Married Women — Liability for Acts of Hus- - 
band as Agent. —In Shane v. Lyons, decided by 
the Supreme Judicial Court of Massachusetts, in 
November, 1808 (51 N. E. Rep. 976), it was held 
that a married woman can be civilly responsible 
for personal injuries inflicted, not in her presence, 
on a third person, by her husband, while acting 
within the scope of his authority as her agent, she 
having of her free will, and without coercion, ap- 
pointed him agent. 

The court said: The only question is whether a 
married woman can be civilly responsible for per- 
sonal injuries inflicted, not in her presence, upon 
a third person, by her husband, while acting within 
the scope of his authority as her agent. The act 
of the agent is the act of the principal, and she 
must be held unless there is something in the re- 
lation of husband and wife which takes the case 
out of the general rule. It is claimed by the de- 
fendant that, while the wife is liable for assaults 
and other torts committed by her when not actiag 
under the coercion of her husband, she is not so 
liable when acting under such coercion, and that, 
as the husband was present at the time of this 
assault, she herself, if she had been personally 
present, and had actually joined in the assault, 
would have been presumed to have acted under 
coercion, and so would not have been liable, and 
that, a fortiori, she ought not to be held liable 
when absent. But this presumption of coercion is 
simply a presumption which may be rebutted by 
evidence, and a wife may be held responsible, 
either criminally or civilly, for assaults committed 
of her own free will, and while actually under ro 
coercion from her husband, even although he be 
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present and join therein (Com. v. Eagan, 103 
Mass. 71; Handy v. Foley, 121 Mass. 259, and 
cases cited; Ferguson v. Brooks, 67 Me. 251). 
Our statutes have given to a married woman the 
right to hold, manage and dispose of her property 
in the same manner as if she were sole; and a 
necessary consequence of this enlargement of her 
power is a corresponding increase of her responsi- 
bility for all acts relating thereto and growing wut 
of her management and control. If she appoints 
her husband as her agent in such a matter, and, in 
making such appointment, acts of her own free 
will, and without coercion from him, we see no 
reason for regarding her as incapable of authoriz- 
ing any act to be done by him in her name, and un 
her behalf, or for shielding her from responsibility. 
It must ‘be held that whatever is done within che 
scope of the agency is done by her authority. 


THE CHATTANOOGA LAW SCHOOL. 


E take pleasure in calling attention to the card 
W of the Chattanooga Law School (Law De- 
partment of U. S. Grant University and Chatta- 
nooga Normal College) in another column of this 
issue. The JouRNAL unreservedly commends this 
progressive institution, which, under the adminis- 
tration of Dean Farr, has made remarkable strides 
in methods, popularity and influence, to the atten- 
tion of students and parents alike. Its reputation 
is high and has been honestly earned. 








Legal Rotes of Pertinence. 


Judge L. E. Waite, chief justice of the Oregon 
Supreme Court from 1859 to 1862, is dead, aged 85. 

In the death of Judge Showalter, of Chicago, 
Ill., the Federal bench has lost an able expounder 
of the law and the profession one of its most 
capable and conscientious members. 


The Alabama legislature has passed a bill pro- 
viding for exemption from taxation for ten years 
of all manufactures which may be established in 
the State during the next five years. 

Sympathy is extended to Judge Celora E. Mar- 
tin, of the New York Court of Appeals, in the 
death of his estimable wife, which event occurred 
at the Hotel Vendome, New York city, on the 
13th inst., following a surgical operation. 

The adoption of Gen. Wheeler’s resolution ex- 
tending the thanks of congress to Miss Helen 
Gould will give that estimable lady the privileges 
of the floor of either house of congress for life. 
Only one woman has been thus distinguished — 
Mrs. “ Dolly ” Madison, 

A British weekly paper is publishing a long 
series of articles under the title, “ Victims of Jus- 
tice; or, True Tales of Innocent Persons Con- 
demned.” The cases described are so many that 











they would fill a volume, and every case has been 
fully authenticated. They constitute a terrible in- 
dictment of British law courts. 

The New York Tribune printed a paragraph the 
other day attributing to Judge Boddam, of 
Madras, India, the remark that the first duty of a 
lawyer is “to get on;” the second, “to get 
honor,” and the third, “to get honest.” Apropos 
of this a correspondent writes: “The author of that 
witticism was the Hon. E. R. Hoar. He got it off 
while he was in Grant’s cabinet, and it has been 
familiar to me ever since. Judge Boddam should 
have put quotation marks around it.” — Exch. 

The following rule is ordered to be added to the 
rules of the New York Court of Appeals for the 
admission of attorneys and counsellors at law: 

Rute X.— “In all cases where, after the appli- 
cant shall have commenced his period of law study 
as provided by these rules, he has engaged in the 
military or naval service of the United States of 
America in its late war with Spain, the time of 
such service shall be included as a part of the 
period of study required by Rule IV. 

“The proof of compliance with preliminary re- 
quirements under Rule VI, with respect to such 
service, shall be made to the satisfaction of the 
Board of Law Examiners.” 

(Signed.) Aton B. Parker, Ch. J. 

The famous pig case of Otto v. Burns was de- 
cided by Judge Spencer, of the Circuit Court, at 
St. Louis, last week. The plaintiff may keep the 
black and white swinette, but he must pay Mrs. 
Burns the price of it, $2.50, one cent damages, and 
over $500 costs accruing. Judge Spencer, in his 
decision, said that Otto swore his pig was black, 
with white feet, while Mrs. Burns and the con- 
stable, who replevined her pig, testified that it was 
spotted black and white, with white feet. The case 
has been in court eighteen months or more. Mrs. 
Burns lost one of her shoats. One day, while 
standing in her gate, piggie ran into the yard, 
recognizing his mistress with a grunt. She fas- 
tened him in his sty. Otto came along that even- 
ing and claimed the porker as his property. Otto 
replevined the animal, and Mrs. Burns appealed to 
the courts. She identified the shoat as hers. Otto 
has the pig, Mrs. Burns the penny damages and 
$2.50, and the lawyers some $500 out of the case. 

A very interesting opinion on the subject of 
boycotting was handed down by Judge Bradley, 
of the District of Columbia Criminal Court, on the 
19th inst. It was in the so-called Knights of Labor 


Conspiracy Case, the demurrer of the defendants 
being overruled. The case was against members 
of the District Assembly, Knights of Labor, who 
were charged with conspiracy to injure the busi- 
ness of a local tradesman because he had refused 
to build certain wagons in the District of Colum- 
The court, in overruling the demurrer, said a 
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conspiracy to injure “is a misdemeanor at com- | always been acquitted?’ And, receiving an answer 
mon law and indictable as such,’ and that, by a/| in the affirmative, sat down triumphant.’ ” 
course of decisions covering 400 years, “these Though there is much discussion in Paris over 
points are clearly settled, among others, that an | the approaching admission of ladies to the bar, 
indictment will lie at common law for a malicious | France, as a matter of fact, says the St. James’s 
conspiracy to impoverish or ruin a third person | Gazette, is considerably behindhand in this latest 
in his trade or profession. By his demurrer all | form of enlightened feminine progress. Several 
the facts as pleaded were, for its purposes, admitted | other nations have anticipated her. New Zealand. 
to be true. Not even the slightest contention was | Mexico, Chili, Finland, Japan, Sweden, Norway 
made in argument that the combination and con- | and Switzerland already enjoy the advantages of 
spiracy, and the acts in furtherance of it, were law- | feminine advocacy. But the Swiss lady barristers 
jul or defensible, and the attempt by the | are hardly treated. They have to prove their 
defendants,” said the court, “to control and direct | “ good reputation,” to pay a deposit of £120, to 
the plaintiff was an impertinent, arbitrary and op- | possess a certificate of proper capacity, and to 
pressive interference with the rights and liberty of | obtain the permission of their husbands when they 
another.” | are married. And when the thing is carried in 
France this last condition will no doubt be found 
English Hotes. advisable. Yet even when a eee’ barmaid Cif 
nth, that be the feminine of barrister) is restrained by 
her lord and master from appearing, she will make 
certain of at least one case by pleading for her 
liberty before the higher tribunals. 








The French Senate has adopted a resolution 
doing away with public executions in France. 

Jane Cakebread, against whom there was an 
official record of 281 convictions for drunkenness, 
is dead. 


A New Zealand newspaper contains the follow- 
ing: ““A Maori chief, who lost £40 through a 
white storekeeper going through the Bankruptcy 

A peculiar case came before Mr. Athawes, the | Court, has given the following lucid exposition of 
stipendiary magistrate at Chatham, on the Ist inst., | this particular branch of British jurisprudence: 
when Private Henry Buss, of the Royal West | ‘The pakeha (white man) who wants to become 
Kent Regiment, was summoned for driving a| pakarapu (insolvent) goes into business, and gets 
horse and cart without a light. The police evi- | lots of goods, and does not pay for them. He 
dence showed that the defendant was in charge of | then gets all the money he can together, say 
a horse and cart at a quarter to eight in the even- | £2,000, and puts all of it, except £5, away where 
ing without. a light being attached to the vehicle. | no one can find it. With the £5 he goes to a 
The defendant stated that he was simply comply- | judge of the court and tells him he wants to be- 
ing with the orders of the officer in charge of the | come pakarapu. The judge then calls all the law- 
regiment. Sergeant Rickleston stated that the | yers together, likewise all the men to whom the 
government did not provide lamps for the carts, | pakeha owes money, and he says: ‘This man is 
whereupon the magistrate said: “ Then you must | pakarapu, but he wishes to give you all that he has 
put temporary lights on.” The witness replied: } got, and so he has asked me to divide this £5 
“We are not allowed to do so. It is against mili- | amongst you all.’ The judge thereupon gives the 
tary law.” The magistrate said the army must lawyers £4, and the remaining £1 to the other 
obey the law in the streets in the same way as| men. Then the pakeha goes home.’ ” 
anybody else. Defendant was fined 5s. and Ios. 
costs. — Law Times. 





The first prosecution for perjury of a prisoner 
who exercised his right to give evidence under the 

A correspondent writes to the Westminster |} Criminal Evidence Act has resulted in his convic- 
Gazette relative to cross-examining on acquittals: | tion, says the Law Journal (London). The pris- 
“Has the following anecdote any bearing on the oner, who was a farmer in the neighborhood of 
subject? Sir Frank Lockwood was called in to | York, had been charged before the magistrates 
cross-examine in a chancery suit. He was anxious | with trespassing upon certain land in pursuit of 
to impeach the veracity of an important witness on | game. He entered the witness-box and stated that 
the opposing side, and when he came back to his | he spent the whole of the night in question at a 
common-law brethren he is reported to have said: | friend’s house several miles away from the spot 
‘What extraordinary ideas of cross-examination | where the offense was committed, and he induced 
these chancery men have! I asked Mr. A. if it | this friend to support the alibi he thus set up. 
were not a fact that he had been charged with a | Both he and his friend were tried at York on a 
particular kind of fraud and been convicted, and | charge of perjury, and both were sent to prison for 
he confessed that it was the truth; whereupon my | four months. The case is instructive, because it 
opponent got up and said: ‘Oh, that is all very | shows that a jury is not averse to convicting a 
well, but have you not been charged five other | prisoner who violates his oath in the witness-box, 
times with the same kind of fraud, Mr. A., and | even though in the course of his evidence he 
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makes no attack upon the character of another 
person, and the offense with which he was orig- 
inally charged was a trivial one. It is to be ob- 
served, however, that in this case the prisoner 
added to his offense by swborning a too accommo- 
dating friend to support his lie. 


——>—_—_ 


Rotes.of Recent American Decisions. 


Bills and Notes — Payment of Drafts — Forged 
Instruments — Identity of Names. —1. A holder 
of a draft under a forged indorsement of the payee 
cannot compel the drawee to pay the same, since 
such holder, although he may have received the 
draft in good faith and for value, acquired no title 
thereto. 2. Where the name of the real payee and 
the name of a fraudulent possessor of a draft dif- 
fer only as to a middle letter, whether or not there 
is forgery must be determined as in a case where 
the name of the real payee and the assumed payee 
are the same, since the law does not regard the 
middle initial as a part of a person’s name. 3. 
Where a person, who is not the real payee, but 
has the same name as the real payee, indorses a 
draft, with the knowledge that he is not the real 
payee, and with intent to perpetrate a fraud, his 
indorsement is a forgery. (Beattie v. Nat'l Bank 
of Illinois, Sup. Court of Ill. Opinion in full in 
Chicago Law Journal, Dec. 16, 1808.) 

Fire Insurance Policy — Right of Owner Not 
Affected by Erroneous Endorsement Made by the 
Company Without His Knowledge. — The rights 
of the owner of a fire insurance policy upon his 
property cannot be affected by an erroneous in- 
dorsement made upon the policy without his 
knowledge, by the company, at the instance of a 
mortgagee who was in possession of the policy 
and had an interest therein, to the effect that the 
property insured had been sold, and that the pol- 
icy was continued for the benefit of the supposed 
purchaser. The receipt by the company of proofs 
of loss from a party other than the insured, and 
their retention without objection until the trial of 
an action to recover for loss under the policy, is a 
waiver on the part of the company of the provision 
of the policy that such proofs of loss must be 
made by the party insured. There may exist as 
many separate insurances upon property as there 
are separate interests therein. (Peter DeWitt, 
respt., v. Agricultural Ins. Co. of Watertown, N. 
Y., applt., New York Court of Appeals. Decided 
Nov. 29, 1808.) 

Mortgage — Agency in Creating Loan — Bor- 
rower and Lender— Upon Whom Loss Shall 
Fall. —In case of a loss through embezzlement 
where the agent who negotiates a loan is the agent 
of both the lender and the borrower, the lender 
should suffer in preference to the borrower be- 
cause he permitted the transaction to be conducted 














in that way and gave the opportunity for the com- 
mission of embezzlement. (Brecht v. McParland, 
[Pa. Sup. Court] 43 Weekly Notes of Cases, 162.) 

Negligence — Lineman — Risk of Falling Poles, 
—A lineman will be presumed to have assumed 
the risk of the breaking and falling of poles of 
uncertain age, while he is working on them, by 
reason of decay below the surface of the ground. 
(MclIsaac v. Northampton Electric Lighting Co. 
[Mass.], 51 N. E. Rep. 524. 

Objects placed by a party on the side of the 
highway, not reasonably necessary for the conduct 
of its business (in this case timbers which had 
been taken from the defendant’s railroad), which 
are calculated to frighten horses of ordinary gen- 
tleness, constitute a nuisance and are encroach- 
ments upon the highway which will support a 
recovery for injuries to a traveler caused by his 
horse taking fright at them. This is so, even 
though the party so placing them was the owner 
of the land over which the highway passed. 
(Tinker v. N. Y., Ont. & W. Ry. Co., N. Y. Court 
of Appeals. Decided Nov. 22, 1808.) 

a 
GAhat the Law Decides. 

An injunction by a city against a nuisance affect- 
ing the comfort and convenience of the public is 
held proper in Red Wing v. Guptil [Minn.], 41 
L. R. A. 321, although the nuisance is not injuri- 
ous to the public health. 





Practicing physicians are held, in State, Bur- 
roughs, v. Webster [Ind.], 41 L. R. A. 212, to be 
subject to the power of the legislature to require 
new examinations for a license to determine their 
fitness. 

The attempt of a justice of the peace to deter- 
mine a case under a statute which has been actu- 
ally repealed is held, in Norfolk & W. R. Co. v. 
Pinnacle Coal Co. [W. Va.], 41 L. R. A. 414, to 
be a usurpation of jurisdiction, for which a writ 
of prohibition may issue. 

A foreign corporation which has officers and 
agents in the State on whom service of process 
can be made at any time is held, in Turcott v. 
Yazoo M. V. R. Co. ([Tenn.] 40 L. R. A. 768), 
not to be “ out of the State” within the meaning 
of the statute of limitations. 

A building of which the foundation and four 
walls remain substantially intact, and which can be 
repaired for about one-third its value, is held, in 
Corbett v. Spring Garden Ins. Co. [N. Y.], 41 
L. R. A. 318, not to be totally destroyed within 
the meaning of an insurance policy. 


Game killed on an Indian reservation by a tribal 
Indian and transported by wagon to the nearest 
railway station off the reservation and there deliv- 
ered to a carrier to be shipped out of the State is 
held, in Selkirk v. Stevens ([Minn.] 4o L. R. A. 
759), to be subject to the game laws of the State. 
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An action against a city for a defective and dan- | 
gerous street, made so by a street railway track, 
is held, in Schaefer v. Fond du Lac [Wis.], 41 L. 
R. A. 287, to be not maintainable until all legal 
remedies have been exhausted against the railway 
company in possession of the track, as well as the 
owner of the track. 





MAUD MULLER AND HER FAMILY 
WHEEL. 


AUD MULLER, at the close of day, 
Mounted her wheel and rode away. 


) 


* * * a * « * * ° 
The judge rode slowly down the lane, 
In the path where Maud now rode, amain. 

* * * * * * a * * 


The rest has well been told before, 
For many children play round their door. 


And often times the judge has said 
He longs for the old-time joys instead. 


And from his breast a sigh oft steals 
At thought of the crowd that must have wheels. 


Alas for maiden! alas for judge! 
For faded beauty and wheel-cursed drudge! 


God pity them both and pity us all 
Whom wheeling families e’er befall! 


Of all sad words of tongue or pen, 
The saddest are these, “ New tires again!” 


But soon, more sad to the man of law, 
Comes, “I want a new wheel now, papa!” 


Ah, well for us all some faint hope lies 
Where wheels come never, beyond the skies! 


And in the hereafter angels may 
Cast wheels and bloomers fore’er away. 
— Toronto Globe. 


> 


Aew Books and Aew Editions. 
Civil Procedure Reports; Containing Cases Under 
the Code of Civil Procedure and the General 
Practice of the State of New York. Reported 
with Notes by James M. Kerr, of the New 


York Bar. Vol. 27. S. S. Peloubet, New 
York City, publisher. 
This well-known series of Reports, so valu- 


able to the practitioners in New York State, 
and of assistance in other code States, has com- 
pleted its twenty-seventh volume. The general 
character and scope of the series of Reports is too 
well known by our readers to require comment. 
Since the cessation of the publication of Abbott’s 
New Cases this is the only series of practice re- 
ports published in the State, and for that reason is 





really indispensable to the profession. 


’ 


The publisher has announced plans of material 
improvement, so that from the beginning of the 
year 1899 the series will contain, either published 
in full or in pertinent appended notes, every code 
case decided in the State. This plan, if faithfully 
carried out, will make the series a vade mecum for 
the profession—a thing very much needed in 
every busy law office. The publisher has been 
fortunate in securing as editor a trained and well- 
known law writer, James M. Kerr, Esq., of the 
New York bar, and a member of one of the busi- 
est law firms in the city. Mr. Kerr is the author of 
many well-known law treatices, including “ Kerr 
on Real Property,” “ Kerr on Mortgage Fore- 
closures,” “ Kerr Attachments,” “ Kerr on 
Homicide,” and other standard works. The thor- 
ough character of Mr. Kerr’s work heretofore is a 
guarantee of the future excellence and usefulness of 
this valuable series of Reports. 


on 


Bouvier’s Law Dictionary. Rawle’s Revision. 
The Boston Book Co., 1898. 

The appearance of the second and completing 
volume this standard work, which has been 
awaited by the profession with more than the 
usual interest which attaches to such an event as 


of 


the appearance of a new law book, again serves to 
emphasize the splendid character of the work 
which Mr. Rawle has performed. Possessing ex- 
ceptional equipment for the difficult task, he has 
sought to take the old and favorite work of 
Bouvier, long regarded as a standard authority, 
and bring it down to date as regards late law. In 
doing this the author has found it necessary to re- 
write much of the work, for the development of 
the law in many of its branches has been very 
rapid during the past ten or fifteen years. We are 
informed that more than one-third of the matter 
in this edition is new, and that very much of the 
remainder has been recast. In doing this the en- 
cyclopedic feature has been accentuated, so that 
more than ever before’ Bouvier’s Dictionary is far 
removed from a mere glossary, giving, besides 
definitions, a clear and admirably concise treatise 
on every topic of the law, with reasonably full cita- 
tions of authorities. It has been truly said that if 
any one book can be said to be a library in itself 
that book is Bouvier’s Dictionary —a fact more 
true even of Rawle’s Revision than of the original 
work. We commend it to the profession, confi- 
dent that it will meet every requirement. 

Lectures on the Fourteenth Article of Amendment 
to the Constitution of the United States, deliv- 
ered before the Dwight Alumni Association, 
New York, April-May, 18098. By William D. 
Guthrie, of the New York Bar. Boston: Lit- 
tle, Brown & Co., 1898. 


These lectures, as stated by the author in his 
preface, were originally intended to be merely an 
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outline of the scope of the Fourteenth Amendment 
and a general introduction to the study of that 
branch of constitutions law. The discussions in 
the lectures and the references in the notes have 
been confined almost exclusively to cases decided 
by the Supreme Court of the United States. The 
lectures, which contain matter highly interesting 
and useful to the profession, are grouped under 
five heads, viz.: 1. Review of the causes which led 
to the adoption of the amendment and the broad 
purpose of its framers; 2. The principles of con- 
struction and interpretation; 3. The scope of the 
requirement of due process of law; 4. The meaning 
of the equal protection of the laws; and 5. The 
rules of practice which must be followed in order 
to raise the constitutional point in the State and 
Federal courts of original jurisdiction, and to se- 
cure a revision by the Supreme Court of the 
United States on writ of error or appeal. An- 
other feature of value is the addition of the full 
text of the Constitution of the United States, fully 
annotated. 


————— ee 


BOOKS AND PAMPHLETS RECEIVED. 

The Medico-Legal Aspects of Hypnotism, by 
Sydney Kuh, M. D. 

Lecture on John Scott and John Marshall, by 
Hon. John B. Cassoday, Chief Justice of the Su- 
preme Court of Wisconsin. 





LIABILITY OF TRUSTEES. 

E are indebted to Mr. Justice Kekewich for a 
luminous exposition of the law as to the 
liability of a trustee who retires in order that a 
breach of trust may be committed. A trustee who 
will not commit a breach of trust, and is conse- 
quently in bad odor with the beneficiaries who 
wish him to do so, is naturally inclined to say: 
“Very well; I will retire, and you can appoint 
some one as trustee who will do what you wish.” 
The question, however, is whether he has escaped 
liability by such a retirement. The principle is 
thus broadly stated in Lewin (p. 752): “If a trus- 
tee refuse, when solicited, to commit a breach of 
trust himself, but declares his willingness to resign 
in favor of some other person less scrupulous, the 
court, acting upon the principle of qui facit per 
alium facit per se, will hold the trustee who retires 
responsible for the misbehavior of the trustee he 
has substituted.” In Head v. Gould (78 L. T. 
Rep. 739, [1898] 2 Ch. 250), Mr. Justice Kekewich 
suggested that, apart from agency, there is a dif- 
ferent and equally satisfactory explanation of the 
rule. “It is the duty of trustees,” said the learned 


judge, “to protect the funds intrusted to their 
care, and to distribute those funds themselves or 
hand them over to their successors intact — that is, 
properly invested and without diminution, accord- 
ing to the terms of the mandate contained in the 
* * * On retiring from 


instrument of trust. 








the trust and passing on the trust estate to their 
successors — and this whether they appoint those 
successors or merely assign the property to the 
nominees of those who have the power of ap- 
pointment — they are acting as trustees, and it is 
equally incumbent on them in this ultimate act of 
office to fulfil the duty imposed on them as at any 
other time.” His lordship was of opinion that 
“it will not suffice to prove that the former trus- 
tees rendered easy or even intended a breach of 
trust if it was not in fact committed. They must 
prove to have been guilty as accessories before the 
fact of the impropriety actually perpetrated.” 
There are two other points of interest in the same 
case. The former trustees had invested part 
of the trust funds, amounting to £1,500, on mort- 
gage of the life interest of the tenant for life and 
policies of assurance, though such an investment 
was unauthorized. The new trustees surrendered 
the policies, and thus the security disappeared. 
The old trustees contended that as the unauthor- 
ized investment could not be transferred to them, 
they were not liable to pay. In re Salmon (61 
L. T. Rep. 146, 42 Ch. Div. 351), a trustee, who 
had power to invest on real security, invested on 
mortgage of freehold houses a larger sum of trust 
money than was justifiable. This mortgage was 
transferred to new trustees, who subsequently sold 
the property, without notice to the old trustee, at 
a considerable loss. It was held by Mr. Justice 
Kekewich that the old trustee was not liable for 
the loss, as he had not been given the option of 
taking over the improper security, and it could 
not be transferred to him owing to its having been 
realized. On appeal, however, Lord Justice Cot- 
ton pointed out that the case was entirely distinct 
from that of an investment outside the terms of 
the trust which the cestuis que trust must accept or 
reject. There the trustee was only liable for the 
loss as he had only invested too much on an other- 
wise authorized security, and that liability should 
be enforced when the investment was realized. In 
Head v. Gould the learned judge pointed out that 
the rule laid down by him in Re Salmon would 
apply, as the investment was an unauthorized one, 
but for the fact that the plaintiff was an infant, 
and against him such a rule could not apply. The 
other point to which we referred is the claim made 
by a lady trustee against her co-trustee, who was 
a solicitor, to indemnify her. If she had merely 
acted in accordance with the direction of th 
solicitor-trustee, and had not actively participated 
in the breach of trust, she would probably have 
obtained the indemnity; but the learned judge 
refused to hold that a man is bound to indemnify 
his co-trustee merely because he is a solicitor, 
when that co-trustee was an active participator in 
the breach complained of, and is not proved to 
have participated merely in consequence of the 
advice and control of the solicitor. — Law Times 
(London). 
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